§825.403

notice for employees that explains the
Act’s provisions. If a representative of
the Department of Labor determines
that an employer has committed a
willful violation of this posting re-
quirement, and that the imposition of
a civil money penalty for such viola-
tion is appropriate, the representative
may issue and serve a notice of penalty
on such employer in person or by cer-
tified mail. Where service by certified
mail is not accepted, notice shall be
deemed received on the date of at-
tempted delivery. Where service is not
accepted, the notice may be served by
regular mail.

§825.403 How may an employer appeal
the assessment of a penalty for will-
ful violation of the posting require-
ment?

(a) An employer may obtain a review
of the assessment of penalty from the
Wage and Hour Regional Administrator
for the region in which the alleged vio-
lation(s) occurred. If the employer does
not seek such a review or fails to do so
in a timely manner, the notice of the
penalty constitutes the final ruling of
the Secretary of Labor.

(b) To obtain review, an employer
may file a petition with the Wage and
Hour Regional Administrator for the
region in which the alleged violations
occurred. No particular form of peti-
tion for review is required, except that
the petition must be in writing, should
contain the legal and factual bases for
the petition, and must be mailed to the
Regional Administrator within 15 days
of receipt of the notice of penalty. The
employer may request an oral hearing
which may be conducted by telephone.

(c) The decision of the Regional Ad-
ministrator constitutes the final order
of the Secretary.

§825.404 What are the consequences of
an employer not paying the penalty
assessment after a final order is
issued?

The Regional Administrator may
seek to recover the unpaid penalty pur-
suant to the Debt Collection Act
(DCA), 31 U.S.C. 3711 et seq., and, in ad-
dition to seeking recovery of the un-
paid final order, may seek interest and
penalties as provided under the DCA.
The final order may also be referred to
the Solicitor of Labor for collection.
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The Secretary may file suit in any
court of competent jurisdiction to re-
cover the monies due as a result of the
unpaid final order, interest, and pen-
alties.

Subpart E—What Records Must Be
Kept To Comply With the FMLA?

§825.500 What records must an em-
ployer keep to comply with the
FMLA?

(a) FMLA provides that covered em-
ployers shall make, keep, and preserve
records pertaining to their obligations
under the Act in accordance with the
recordkeeping requirements of section
11(c) of the Fair Labor Standards Act
(FLSA) and in accordance with these
regulations. FMLA also restricts the
authority of the Department of Labor
to require any employer or plan, fund
or program to submit books or records
more than once during any 12-month
period unless the Department has rea-
sonable cause to believe a violation of
the FMLA exists or the DOL is inves-
tigating a complaint. These regula-
tions establish no requirement for the
submission of any records unless spe-
cifically requested by a Departmental
official.

(b) Form of records. No particular
order or form of records is required.
These regulations establish no require-
ment that any employer revise its com-
puterized payroll or personnel records
systems to comply. However, employ-
ers must keep the records specified by
these regulations for no less than three
years and make them available for in-
spection, copying, and transcription by
representatives of the Department of
Labor upon request. The records may
be maintained and preserved on micro-
film or other basic source document of
an automated data processing memory
provided that adequate projection or
viewing equipment is available, that
the reproductions are clear and identi-
fiable by date or pay period, and that
extensions or transcriptions of the in-
formation required herein can be and
are made available upon request.
Records kept in computer form must
be made available for transcription or
copying.

(c) Items required. Covered employers
who have eligible employees must
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